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% FIRE AND CASUALTY »% 


Proceeds of Fire Policy—Title to Property.—Insured was en- 
titled to proceeds of fire policy, oral agreement to sell 
property not being effective to pass title in view of evidence 
showing that intent of prospective purchaser was not to 
consummate present sale (Gillingham et al. v. Phelps et al., 
Wash. Supreme Ct., J 300,660). 


Findings of Trial Court—No bill of exceptions being filed on 
appeal, court could not review findings of trial court with 
respect to perjury by plaintiff's witnesses, judgment having 
been entered on such findings for defendant notwithstand- 
ing jury’s verdict for plaintiff (Bobczyk v. Integrity Mutual 
Ins. Co., Wis. Supreme Ct., J 300,661). 


Standard Mortgage Clause.—Protection of standard mortgage 
clause extends only to first mortgagee and not to second 
mortgagee under second mortgage executed after policy was 
issued and without notice to insurer (First Natl. Bank in 
Highland Falls v. The Home Ins. Co., N. Y. Supreme Ct., 
App. Div., J 300,662). 


Rain Policy to Baseball Club.—Under terms of policy, insured 
was required to show both a loss within the coverage of the 
policy and that the amount of rain which fell was in excess 
of that required by the policy according to measurements 
taken at the place named in the policy (Manley v. Eagle Star 
Ins. Co., Lid., N. J. Supreme Ct., J 300,663). 


Reformation of Fire Policy.—Policy issued in name of husband 
rather than wife after husband had transferred title to his 
wife and had so informed agents was reformed to show 
correct insured, court finding mutual mistake in respect to 
the designation thereof (Pellicano et al. v. Hartford Fire 
Ins. Co., Minn. Supreme Ct., J 300,665). 


% NEGLIGENCE 


(Other than Automobile) 


Stores and Shops.—Judgment for $3600.00 in favor of a cus- 
tomer who fell through a register grating in defendant’s 
store, thereby suffering leg, head and back injuries, was 
held not to be excessive (McDonald v. The Great Atlantic & 
Pacific Tea Co., Ohio Ct. of App., 9 402,801). Instructions 
to Jury.—Where plaintiff's decedent, while in defendant’s 
store, suffered injuries resulting in her death when she fell 
down a stairway leading to the basement of the store, judg- 
ment for defendant was affirmed, the court concluding that 
the trial judge did not commit any reversible error in his 
instructions to the jury (Low, Admr. v. Ford Hopkins Co., 
Iowa Supreme Ct., {[ 402,796). 


Fire—Installation of Heater.—Appellant was held liable where 
fire from a heater which appellant had installed within a 
wall in a school auditorium was communicated to com- 
bustible material in said wall, causing damage to appellees 
(American Heating & Plumbing Co. v. W. H. Grimes et all., 
Miss. Supreme Ct., 402,798). Spread of.—In a suit by 
plaintiff to recover for property damage alleged to have been 
sustained as the result of the negligence of defendant’s 
employees in setting a fire on defendant’s premises and 
permitting it to spread, it was error to allow evidence of 
a custom of farmers in the community to burn ditches, fence 
rows, stalks, etc., in preparing their lands for planting 
(Robinson v. Turfitt, Miss. Supreme Ct., 402,797). Rail- 
road’s Liability—Appellant railroad was held liable in an 
action to recover damages for property injured and de- 
stroyed by fire communicated by appellant’s engine (Chi- 
cago & Erie R. R. Co. v. Monesmith, etc., Ind. App. Ct., 
1 402,804). 


Pedestrian Injured.—Plaintiff was denied a recovery for the 
death of his intestate, the court holding that the deceased 
was guilty of contributory negligence as a matter of law, 
since he had actual knowledge of the approach of defend- 
ant’s train at the time he placed himself in a position of peril 
on the tracks (Bryant, Admr. v. The Chesapeake & Ohio Ry. 
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Co., Ky. Ct. of App., $402,808). Fall on Icy Sidewalk. 
Plaintiff who was injured as the result of a fall on an icy 
sidewalk in front of the building in which she worked was 
denied a recovery against defendant city, the court holding 
that plaintiff not only failed to establish the negligence of 
defendant but also her freedom from contributory negligence 
(Schonberg v. The City of New York, U. S. Dist. Ct., S. D, 
N. Y., $402,812). Humanitarian Doctrine.——Where plain. 
tiff’s decedent while running over the tracks toward 
passenger loading platform was struck by a street car on 
defendant’s elevated railway, the case was properly submitted 
to the jury under the humanitarian doctrine (Feltrop », 
Illinois Terminal Ry. Co., U. S. Dist. Ct., E. D., Mo. 
1 402,800). 


Railroad’s Liability—Appellee, a minor who sued to recover 


damages for the loss of his leg which was severed while 
he was crawling under the coupling between two freight cars 
in appellant’s switching yard in Indiana, was denied a re- 
covery, the evidence failing to establish the negligence of 
apogitent (McClelland v. Baltimore & Ohio Chicago Terminal 

. R. Co, U.S. C. C. A, 7th C., $402,811). Instructions 
to Jury.—An instruction relative to the care to be exercised 
by a pedestrian in the selection of a place from which to 
look and listen for approaching trains was erroneous and 
necessitated the reversal of a judgment in favor of the rail- 
road (Henry v. The Baltimore & Ohio R. R. Co. et al., Ind. 
Supreme Ct., 402,822). Deceased Sitting on Track.—The 
court, on the second appeal of a case wherein respondent 
recovered a judgment for the death of her decedent, who 
was struck by a train while sitting on the rail of appellants’ 
track, affirmed the judgment upon condition of remittitur 
(Carpenter v. Kurn et al., Trustees of St. Louis-San Francisco 
Ry Co., Mo. Supreme Ct., § 402,818). Humanitarian Doc- 
trine.—Plaintiff, who was injured when a hand truck pulled 
by defendant’s employee struck him after the employee had 
released the tongue of said truck, made a submissible factual 
issue of defendant’s ability to avoid the injury under the 
humanitarian doctrine by warning plaintiff in time to permit 
him to escape (Rosenberg v. Terminal R. R. Assn. of St. 
Louis, Mo. Supreme Ct., 402,817). 


Landlord and Tenant.—Where defendant landlord agreed to 


repair the premises in consideration of plaintiff’s promise 
not to move, and then breached the agreement, plaintiff was 
entitled to recover damages for injuries sustained when a 
section of the ceiling in her apartment fell (Maday et al. v. 
The New Jersey Title Guarantee & Trust Co., N. J. Supreme 
Ct., 402,823). Defective Floor Boards.—Plaintiff, the 
mother-in-law of a tenant, recovered a judgment against 
defendant landlord for injuries sustained when the floor 
boards of a porch gave way, causing her to fall to the yard 
(Whittaker v. Capritto, La. Ct. of App., | 402,806). Posses- 
sion and Control.—Appellant lessor was held liable for in- 
juries sustained by the employee of a sublessee, the evidence 
showing that appellant did not give up the right to posses- 
sion and control of the premises in question (Coulson ¥. 
A. N. Merritt Co., Ohio Ct. of App., J 402,820). 


Warehouseman’s Liability—In a suit by plaintiff as_bailor 


against defendant as bailee to recover damages for the loss 
of a trunk containing silver, the provisions of the warehouse 
receipt limiting defendant’s liability to $10.00 per one hun- 
dred pounds were invalid, the court holding that the contract 
was not fairly and honestly made and, therefore, not binding 
on plaintiff (Voyt v. Bekins Moving & Storage Co., Ore. 
Supreme Ct., 402,807). Loss of Goods by ire.—Where 
plaintiff failed to produce evidence of negligence on the part 
of defendant which resulted in or contributed to a fire that 
destroyed plaintiff's goods in defendant’s warehouse, after 
defendant had shown that such a fire occurred, a judgment 
in plaintiff's favor was reversed (Yeo v. Miller North Broad 
Storage Co., Pa. Superior Ct., J 402,813). 


Sanatorium’s Liability—Patient’s Suicide—Defendants, the 


operators of a sanatorium, were held not liable, where plain- 
tiff’s husband, a patient at their institution who was suffering 
from chronic alcoholism, dashed away from a guard, chante 
a ladder and drowned himself in a water tank on - 
premises (James v. Turner et al., Tenn. Supreme Ct, 


] 402,799). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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. Restaurant Patron Injured—Rest Rooms.—Plaintiff, a patron 


of defendant’s restaurant, was denied a recovery for injuries 
sustained when she fell over a step in the rest room while 
attempting to put her coat on a coat rack (Strawhacker v. 
Stephen F. Whitman & Son, Inc., Pa. Superior Ct., ] 402,821). 


Death of Dentist.—Where respondent sought to hold the manu- 
facturer and dealer of a machine used for the administration 
of nitrous oxide gas liable for the death of her husband, a 
dentist, who was found dead in his dental chair with the 
nasal attachment of the machine over his nose, the court 
held that the evidence introduced by respondent was insuf- 
ficient to make a case for the jury (Bragg v. Ohio Chemical & 
Manufacturing Co., et al., Mo. Supreme Ct., 402,819). 


Firearms.—Where plaintiff, the operator of a target ejector at 
a gun club, was injured when defendant’s gun was dis- 
charged while defendant was loading the same, judgment 
for defendant was reversed because of the trial judge’s re- 
fusal to give several of plaintiff's requested instructions 
(Skinner v. Ochiltree, Fla. Supreme Ct., 402,816). 


Malpractice.—In a suit to recover damages alleged to have been 
sustained as the result of defendant’s negligent treatment 
of plaintiff's broken leg, it was for the jury to decide whether 
or not defendant advised an operation and whether or not 
plaintiff refused to submit to such an operation (Richeson v. 
Roebber, Mo. Supreme Ct., { 402,815). 


Collision Between Truck and Street Car.—Defendant street car 
company was not liable for injuries sustained by a passenger 
when its street car collided with a truck at an intersection, 
the court holding that the passenger failed to show any 
negligent act of defendant, which alone, or concurring with 
the negligence of the truck driver, caused the injury (Kelly 
v. Philadelphia Transportation Co., Pa. Superior Ct., J 402,814). 


Golfer Struck by Ball.—In a suit brought by plaintiff to re- 
cover damages for injuries sustained as the result of being 
struck by defendant’s golf ball while the parties were play- 
ing as partners in a foursome, the court held that the injuries 
received were the result of an accident involving no negli- 
gence on the part of defendant (Walsh v. Machlin, Conn. 
Supreme Ct. of Err., 402,810). 


Owner’s Liability—Status of Injured Person.—Plaintiff who 
was injured by the collapse of defendant’s building, which 
was under construction, had been promised a job by a sub- 
contractor and was looking the premises over prior to com- 
mencing work. The court held that he was not an invitee 
or business visitor at the time and defendant was under no 
duty to exercise ordinary care to prevent his injury (Steven- 
son v. Kansas City Southern Ry. Co., Mo. Supreme Ct., 
{ 402,809). 


Window Cleaner’s Fall.—It was error for the lower court to 
reverse a judgment in plaintiff’s favor and dismiss the com- 
plaint on the ground of the deceased’s contributory negli- 
gence, where plaintiff sued to recover damages for the death 
which occurred when the deceased fell while cleaning windows 
on the outside of defendant’s building (Andross, Admx. v. 
The Trustees of Columbia University in the City of New York, 
N. Y. Ct. of App., | 402,805). 


Fall Down Elevator Shaft—Release Set Aside—The court, 
finding that rescission and tender of the money paid were 
timely made, allowed plaintiff to set aside a release on the 
ground of mutual mistake, in a suit brought to recover 
damages for injuries sustained by plaintiff, a business visitor, 
when he fell down an elevator shaft on defendants’ premises 


(Crane Co. et al. v. Newman, Ind. App. Ct., § 402,803). 


Product Liability—Concrete in Bottled Beverage—Appellant 
bottling company was held liable for injuries sustained by 
appellee as the result of drinking a bottle of “Coca-Cola” 
containing concrete (Williams v. Coca Cola Bottling Works 
of Evansville, Inc., Ind. App. Ct., | 402,802). 


* LIFE x 


Limitation of Liability—lUnder limitation clause of policy, 
beneficiary was entitled to recover only limited amount of 
benefit, the insured having died within six months after 


policy was issued from one of the diseases specified in said 
clause (Stanback v. Winston Mutual Life Ins. Co., ca 
Supreme Ct., 502,440). 

Misrepresentations in Application.—Insurer was not permitted 
to assert falsity of statements written into application by 
its agent without the knowledge of the insured who was 
unable to read and who relied upon said agent (Cato et ux. 
v. Hospital Care Assn., Inc., N. C. Supreme Ct., | 502,441). 


Limitation of Action.—Although death of insured as result of 
accidental discharge of gun held by another was accidental 
within coverage of policy, action was barred because not 
brought within time allowed by policy (Meinsen et al. v. The 
Order of United Commercial Travelers of America, U. S. Dist. 
Ct., W. D., Mo., 502,443). 

Payment of Dues.—Under constitution and by-laws of society 
which did not stipulate time for payment of monthly dues, 
court held that fact that three months’ dues were alleged to 
be unpaid at one time did not work suspension, payment 
having been within time required by local lodge (Rosen v. 
Brotherhood of Painters, Decorators and Paperhangers of 
America, Conn. Supreme Ct. of Err., 502,444). 


Agency Contract.—Agent’s contract did not entitle him to 
commissions on policies which insured converted through 
another agent, refusing to deal with original agent (Neff v. 
The Mutual Life Ins. Co. of N.Y. et al., Calif. Dist. Ct. of 
App., 502,445). 

Age Restrictions.—There could be no recovery of alleged death 
benefit under policy where insured at time of his death was 
beyond the age limits for which benefits were payable 
(Buckley v. American National Ins. Co. et al., La. Ct. of App., 
q 502,446). 

Disability Benefits—Permanent, not Total.—Failing eyesight 
although a permanent disability was not total and did not 
prevent insured from engaging in a profitable business 
(Medlin v. The Mutual Life Ins. Co. of N. Y., N. C. Supreme 
Ct., J 502,448). 

Applications for Reinstatement.—Insurer not entitled to 
cancel policy where proof was insufficient to show that 
alleged misrepresentations in applications for reinstatement 
were made with intent to deceive or operated to increase 
the risk of loss (New York Life Ins. Co. v. Hansen, N. D. 
Supreme Ct., 502,449). 


War Risk Insurance.—Sister of deceased insured who was 
designated as beneficiary under war risk policy was not 
within class designated by statute conferring benefits claimed 
and was not entitled to recover said benefits (Adskos v. 
United States of America, U. S. Dist. Ct., N. J., 1 502,442). 
Claim of Deceased Veteran’s Estate.—Estate of deceased 
veteran was entitled to full value of installments remaining 
due after death of beneficiary, claim not having been pre- 
viously recognized (Kerr, Adm«. v. United States of America, 
U. S. Ct. of App., D. C., J 502,447). 


Right to Rescind.—Clause giving insurer right to void policy 
within contestable period if the insured had had cancer 
prior to issuance of policy was held to give a right to rescind 
and not to be affected by statute prohibiting mode for lesser 
amount of settlement on maturity (Guardian Life Ins. Co. 
of Texas v. Galoostian, Tex. Ct. of Civ. App., 502,450). 


* AUTOMOBILE » 


Insurer’s Liability —Plaintiff, injured while being transported 
by her employer in the course of her employment, was not 
entitled to recover under policy covering the liability of her 
employer but excluding injuries to employees (Webb v. 
American Fire & Casualty Co., Fla. Supreme Ct., J 705,317). 

Carriers’ Liability—Bus Passengers Injured.—A bus company 
was not held responsible for injuries sustained by a passen- 
ger when a bus was brought to a sudden stop in order to 
avoid a vehicle which turned left across its path (Haley v. 
The Kansas City Public Service Co., Kan. Supreme Ct., 
{ 705,296). Verdict for $12,000 for loss of partial use of 
right arm on account of injuries sustained by bus passenger 
when bus, operated by defendant, collided with street car 
also operated by defendant was approved (Hickey v. Omaha 
& Council Bluffs St. Ry. Co., Neb. Supreme Ct., 705,305). 
Common Carrier.—The owner and insurer of a truck were 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


held answerable for its negligent operation, there being suf- 
ficient evidence that the truck was being used “pursuant to 
the permit” to operate as a common carrier and that the 
truck was not “rented under contract or leased” within the 
meaning of the exclusion provision of the insurance policy 
(Marshall v. Home Mutual Ins. Co. of Iowa, Kan. Supreme 
Ct., 705,298). Fall in Attempting to Board Bus.—Bus 
company was not liable for injuries sustained by passenger 
who attempted to board bus, sole proximate cause thereof 
being negligence of third party whose car struck bus from 
rear (Renszetti v. Los Angeles eae Coach Co. et al., Calif. 
Dist. Ct. of App., J 705,299). 


Employer’s Liability—Employee’s Use of Own Car.—Defend- 
ant was not responsible for his employee’s negligent opera- 
tion of his own car in the course of his employment because 
defendant had no control over the employee as to the 
management and operation of his car (McGrady v. National 
Starch Products, Inc., Del. Superior Ct., J 705,304). 


Responsibility for Operation of Truck.—Under terms of con- 
tract between ice and coal companies, ice company had sole 
control of operation of trucks in delivering coal and was 
responsible for negligent operation thereof which caused 
death of plaintiff’s wife (McCartha, Admr. v. Colonial Ice Co. 
et al., N. C. Supreme Ct., §] 705,307). 


Registration Statutes—Parking of unregistered car on public 
highway with key in ignition was held to be negligence suf- 
ficient to render owner liable for death of pedestrian who 
was struck when thief was driving car (Malloy, Adm-x. v. 
Newman, Mass. Supreme Jud. Ct., J 705,291). 


Safety Responsibility Act—Whether defendant’s truck was 
driven with his consent, express or implied, so as to charge 
him under the safety responsibility act for the negligent 
operation of the truck was an issue for the jury and the 
direction of verdict in his favor was error (Ballman et al. v. 
Brinker, Minn. Supreme Ct., { 705,289). 


Governmental Liability—A culvert narrower than the crown 
of the road is not a defect in the road and no governmental 
liability attaches to the maintenance of such condition (Wil- 
son v. The Board of County Coms. of the County of Barber, 
Kan. Supreme Ct., | 705,314). 


Pipe Protruding from Road.—Passenger who was injured when 
car in which she was riding struck pipe which was main- 
tained by defendant gas company and which protruded from 
road and caused said passenger to be thrown to the top of 
said car recovered damages for such injuries (Arkansas- 
Louisiana Gas Co. v. Campbell, Ark. Supreme Ct., 7 705,310). 


Pedestrians Struck.—In view of conflicting evidence as to fatal 
accident and court’s finding that plaintiff's witnesses were 
unreliable, court holds that verdict for plaintiff in wrongful 
death action was not supported by evidence (Burgess, Admr., 
etc. v. Gilchrist, W. Va. Supreme Ct. of App., 705,293). 
Pushcart Struck—A motorist was held answerable for the 
death of a vendor whose pushcart was struck while the 
vendor, standing between the handlebars of the cart, was 
waiting in the street for a break in traffic (Joannides, Admx. 
v. Norris, Pa. Superior Ct., § 705,302). Drawing Away from 
Parked Vehicle.—Plaintiff recovered for injuries sustained 
when, as he drew back from the left side of a truck parked 
in a southerly direction on the right side of the road, he 
was struck by defendant’s southbound automobile (Smith v. 
Bailey, N. H. Supreme Ct., § 705,318). 


Guests or Occupants.—Plaintiff recovered, under the doctrine 
of res ipsa loquitur, for injuries sustained when the automo- 
bile in which he was riding overturned in passing a forward 
vehicle (Ralston v. Dossey, Ky. Ct. of App., § 705,303). Rail- 
road Crossing Collision.—Although raiiroad was not negli- 
gent in operation of train at high speed over crossing in open 
country in Illinois, question whether host’s conduct was 
wanton and reckless should have gone to jury (Robins v. 
Pitcairn et al., Recrs. of Wabash Ry. Co., et al., U. S.C. C. A, 
7th C., $705,292). 


December 25, 1941 


Intersection Collisions.—Testimony that a driver of one of the 


vehicles which collided at an intersection unconcernedly said, 
just after the accident, that there was nothing to wor 
about, that he had insurance, was properly admitted in eyi- 
dence as in the nature of an_ admission of fault (Odegard 
et al. v. Connolly et al., Minn. Supreme Ct., 705,288). Stop 
Sign Ignored.—A guest in an automobile, which entered an 
intersecting highway not only without stopping, as required 
by signs, but also at an increasing rate of speed, could not 
recover from the motorist whose car struck the automobile 
(Zickrick et al. v. Strathern, Minn. Supreme Ct., {] 705,295) 
Crossing in Front of Truck.—Plaintiff was denied recovery 
for damages sustained when his automobile collided with 
defendant’s truck as he attempted to cross a through high- 
way ahead of the truck (Porreca v. North Cleaners and Dyers, 
Inc., Pa. Superior Ct., 705,301). Sole Cause Instruction, 
—Because an instruction, embodying the doctrine of sole 
cause, was susceptible of two constructions, one inconsist- 
ent with law, a verdict exonerating defendants from liability 
for an intersection collision could not be upheld (Hopkins v. 
Highland Dairy Farms Co. et al., Mo. Supreme Ct., | 705,312). 
Station Wagon and Automobile.—It was held error to 
award defendant a new trial after a verdict holding her 
answerable for injuries inflicted upon the driver of the auto- 
mobile her station wagon struck at an intersection (Hart et 
vir. v. Held, Fla. Supreme Ct., ff 705,315). 


Opposing Traffic Collisions.—Because of errors in instructions 


and the concealments and conduct of a juror, a judgment 
holding a bus company responsible for a collision between 
vehicles in opposing lines of traffic could not be sustained 
(Harshaw v. The Kansas City Public Service Co., Kan. 
Supreme Ct., 705,297). Three-Lane Highway.—The driver 
of the automobile which swerved into the center lane of a 
three-lane highway and struck an approaching vehicle as it 
was using that lane to pass another vehicle was held solely 
responsible for the collision (Singer v. Hayes, U. S. Dist. 
Ct., E. D., Pa., 1 705,300). Res Gestae.—Court’s admission 
of opinions stated by driver of oil transport following col- 
lision with fruit truck was prejudicial error and evidence 
was insufficient to support finding of negligence (Bowers v. 
Kugler, Neb. Supreme Ct., 705,306). Skidding.—Plaintiff 
recovered damages sustained when the trailer of defendants’ 
truck skidded across the center line and struck his tractor 
unit which had approached from the opposite direction (Dick's 
Transfer Co. v. Miller et al., Kan. Supreme Ct., ¥ 705,313). 


Railroad Crossing Collisions.—Affirmative evidence of railroad 


to show that train was on crossing, that lights were burning 
and that brakeman tried to warn approaching truck driver 
by use of lanterns overcame negative testimony of driver 
that he heard no warning and saw no signals or lights (Com- 
mercial Investment Trust, Inc., to use of Camden Fire Ins. Co. 
et al. v. The Reading Co., Pa. Superior Ct., 705,290). City 
Street.—Judgment for driver and guest in car which was 
struck by train at crossing over city street was reversed 
because of erroneous instructions placing too great a burden 
of care on the railroad (Hopkins v. Pacific Electric Ry. Co. 
et al., Calif. Dist. Ct. of App., § 705,308). Inattentiveness.—In- 
attentiveness of driver and passenger was held to constitute 
contributory negligence and to have been the proximate 
cause of collision of car with defendant’s train (Missouri Pa- 
cific R. R. Co., Thompson, Trustee v. Minirth, Ark. Supreme 
Ct., 1 705,309). Stalled Vehicle Struck.—Plaintiffs recovered 
for the death of their son who was killed when his truck, 
after stalling on a railroad crossing, was struck b defend- 
ant’s train (Rentiros et al. v. Thompson, Trustee of Missourt 
Pacific R. R. Co., Mo. Supreme Ct., § 705,311). 


Three Cars in Collision —Plaintiff recovered from owner and 


operator of car which was driven over center of road into 
approaching vehicle causing latter vehicle to be thrown 
against car in which plaintiff was riding (Jones et al. v. Cary, 
etc., Ind. Supreme Ct., J 705,294). 


Charge to Jury.—Reference, in the charge to the jury, to a bill 


received by plaintiff for medical expenses was error since 
there was no evidence that plaintiff had ever received or paid 
such a bill or was obligated to pay such a bill (Cummings 0. 
Queen City Coach Co., N. C. Supreme Ct., J 705,316). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





